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I. Introduction

Construction defect
cases are becoming
more complex. Claims
for statutory violations
such as theft by
contractor under Wis.
Stat. § 779.02(5) and
theft implicating Wis.
Stat. §§ 943.20 and 895.446 are being alleged
with increasing frequency. In construction cases
involving remodeling or renovation, violations of
marketing, trade, and home improvement practices
under Wis. Stat. §§ 100.18 and 100.20 and Wis.
Admin. Code ch. ATCP 110 are also being asserted.
The claims alleged often result in insurers raising
coverage issues necessitating the need for defense
counsel on the merits, coverage counsel for the
carrier and coverage counsel for the insured. Often
insurers will initially provide a defense on merits
of the claims and simultaneously seek a judicial
declaration regarding the availability of coverage,
if any, for such claims.

Allegations of property damage caused by
defective work of the insured coupled with claims
of statutory and code violations invariably trigger
coverage battles between the contractor and its
carrier as well as the plaintift. While coverage is
being decided, merits counsel defending the insured
must be mindful of the potential for liability to the
insured even if the claim is not covered. There is
the potential for personal exposure to an insured
(whether to the corporation or to its officers if the
corporate veil is not available) for these claims.

This article provides a general overview of these
claims and the coverage implications when such
claims are alleged.

II. Theft by Contractor!

“Wisconsin’s civil theft by contractor statute,
Wis. Stat. § 779.02(5), ‘safeguards against
misappropriation of construction funds’by providing
that funds paid to a contractor by a property owner
for improvements to that property constitute a trust
for a benefit of owners, subcontractors, and suppliers
of materials.”” The statute’s purpose is to “protect
owners and prime contractors from having to pay
twice and to secure subcontractors and suppliers
payment for work and materials.”

a. Use of Funds

In order to accomplish the statute’s purpose, the
funds received from the property owner* are to
be held in trust and used only to pay claims of
contractors, subcontractors and material suppliers
for work performed on and materials supplied for
the improvements to the property.’ Funds received
by an owner must be used to satisfy “due or about-to-
become-due” claims for labor and material used for
the improvement project.® If the funds are used for
other purposes, the statute is violated. A violation of
the statute can result in civil and criminal liability.”

A contractor is obligated to keep the funds in trust
and pay only certain claims of other contractors
and material supplies. What a contractor may not
do is use those funds for any other purpose. For
example, use of the funds by a contractor to pay the




contractor’s corporation’s routine expenses incurred
in the ordinary and normal operation of its business
is a violation of the statute.® Likewise, the use of
such funds to pay a contractor’s car lease, telephone
expenses and labor and materials incurred on other,
unrelated projects is a violation of the statute’ as
is the use of the funds to pay for the contractor’s
living expenses.'°

Yet, a general contractor can pay a subcontractor out
of its own money before it receives a draw and then
use the draw to reimburse itself for the amount of
the payment to the subcontractor without violating
the statute.!"" There would be no violation even
though the contractor has technically not used the
owner’s funds to pay a claim of a material supplier
or a subcontractor.

Having an account for each project is the simplest
way to avoid comingling funds. However, some
contractors do not set up separate accounts for
each project which can lead to co-mingling funds.
This practice makes it difficult to trace receipts and
disbursements for a specific project, adding to the
difficulty of defending against these claims.

b. Statutory Damages

Treble damages are available for theft by contractor
under Wis. Stat. §§ 779.02(5) and 943.20." The
imposition of treble damages requires proof that a
contractor knowingly retained possession of or used
contractor trust funds without the owner’s consent,
without authority to do so and with the intent to use
those funds for the contractor’s own or another’s
use. The violation of the statute occurs when the
funds are misappropriated.'® “[T]o sustain a cause
of action for treble damages... the elements of both
statutes [Wis. Stats. § 779.02(5) and § 943.20],
including the specific criminal intent element
required by Wis. Stat. § 943.20 must be proven.”™

While a theft by contractor claim provides for a
greater range of damages (i.e., treble damages and
attorney’s fees), the claim itself makes the potential
for coverage under the typical commercial general
liability insurance policy unlikely. The claim can

also remove the protection from personal liability
for corporate officer for actions taken on behalf of
a corporate entity.

¢. Personal Liability

The statute’s imposition of liability does not
stop at the doorstep of the contractor. On private
projects, personal liability of corporate officers can
be imposed.'> However, for public projects, there
is no personal liability of corporate officers.'® The
statutory language precludes civil liability on public
projects (“Except as provided in this subsection,
this section shall not create a civil cause of action
against any person other than the prime contractor
or subcontractor to whom such moneys are paid or
become due.”).!”

III. Unlawful Marketing and Trade Practice

When suits are commenced for defective
workmanship and untimely performance in
remodeling and renovation cases, there may
be allegations of fraudulent misrepresentations
contrary to Wis. Stat. § 100.18, and failure to
comply with the requirements of fair trade, business
and marketing practices found in Wis. Stat. § 100.20
and Wis. Admin. Code § ATCP 110.

a. Wis. Stat. § 100.18

Wis. Stat. § 100.18 covers a large array of
misrepresentations relevant to unfair trade
practices. The statute requires proof of three
elements: (1) the defendant made a representation
to the public with the intent to induce an obligation,
(2) the representation was “untrue, deceptive or
misleading,” and (3) the representation materially
induced (caused) a pecuniary loss to the plaintiff.'®

Asto the first element, the defendant must have made
a statement or representation before one or more
members of the public to induce an obligation. The
statement may be oral or written."” The statement
may also be made in a private conversation to one
prospective purchaser so long as that purchaser

remains a member of the public.?



As to the second element, the defendant’s statement
must have been untrue, deceptive, or misleading. A
representation “is untrue if it is false, erroneous, or
does not state or represent things as they are” and
“is deceptive or misleading if it causes a reader or
listener to believe something other than what is in
fact true or leads to a wrong belief.”*! The statement
also “need not be made with knowledge as to its
falsity or with an intent to defraud or deceive so
long as it was made with the intent to” induce the
obligation that is the subject of the statement.?

The final element requires that the plaintiff sustain
a monetary or pecuniary loss as a result of the
statement. The test for determining whether the
plaintiff’s loss was caused by the statement is
“whether the plaintiff would have acted in its
absence.”? The representation need not be plaintiff’s
sole motivation for hiring a certain contractor,
but “it must have been a material inducement”
or “a significant factor contributing to plaintiff’s
decision.”**

Proving causation in the context of Wis. Stat. §
100.18 requires a showing of material inducement.?
A plaintiff is not required to prove reasonable
reliance as an element of a § 100.18 claim.?
However, the court said the “reasonableness of a
plaintiff’s reliance may be relevant in considering
whether the misrepresentation materially induced
(caused) the plaintiff to sustain a loss.”?’

b. Wis. Admin. Code § ATCP 110

Wis. Admin. Code ch. ATCP 110 is the Home
Improvement Practices Act. The introductory note
to ATCP 110 says that the chapter was adopted
under authority of Wis. Stat. § 100.20(2) and is
administered by the Wisconsin Department of
Agriculture, Trade and Consumer Protection.
Wis. Stat. § 100.20(1) requires that methods of
competition and trade practices in business be fair.
Unfair methods of competition in business and
unfair trade practices are prohibited. Under the
umbrella of “unfair trade practices” is prohibition
of unfair methods of competition in business and
include loss of money and victimization of third
persons.?

i. Application

ATCP 110 applies to “home improvements” which
are defined in ATCP 100.01(2). A broad spectrum
of improvements are included such as remodeling,
altering, repairing, painting, or modernizing of
residential or non-commercial property, or the
making of additions thereto, and includes, but
is not limited to, the construction, installation,
replacement, improvement, or repair of driveways,
sidewalks, swimming pools, terraces, patios,
landscaping, fences, porches, garages, basements
and basement waterproofing, fire protection
devices, heating and air conditioning equipment,
water softeners, heaters and purifiers, wall-to-wall
carpeting or attached or inlaid floor coverings, and
other changes, repairs, or improvements made in or
on, attached to, or forming a part of, the residential
or non-commercial property and extends to the
conversion of existing commercial structures into
residential or non-commercial property.

A “home improvement” does not include the
construction of a new residence or the major
renovation of an existing structure. The applicability
of ATCP 110 depends on the size of the project.
ATCP 110 applies to “major renovation of an
existing structure” which is defined as a renovation
or reconstruction contract where the total price of
the contract is more than the assessed value of the
existing structure at the time of the contract.”

Although not an exhaustive list, among the
violations of ATCP 110 frequently alleged are:

ATCP 110.02(2)(c) and (g) —
misrepresenting  directly or by
implication that products or
materials to be used are of a specific
size, weight, grade or quality or
possess any other distinguishing
characteristic or feature, or are a
sufficient size, capacity, character
or nature to do the job expected or
represented;

ATCP 110.02(6)(m) — failing to
give or furnish lien waivers;




ATCP 110.02 (7)(b) — accepting
payment for home improvement
materials or services that are not
intended to be provided;

ATCP 110.02(7)(c) — failing to
provide timely notice of delay in
performance;

ATCP 110.02(10) — using any home
improvement contract payment,
received prior to the completion of a
home improvement, for any purpose
other than to provide materials or
services for the home improvement;

ATCP 110.02(11) - making
deceptiverepresentationsconcerning
the quality and price of the project in
order to induce the plaintiffs to enter
into the home improvement contact;

ATCP 110.03(1) — failing to inform
the homeowner of all building
and construction permits that are
required for the home improvement
and starting work under the home
improvement contract before all
required state and local permits are
issued;

ATCP 110.05(2)(c) — failing to
set forth the total price or other
consideration to be paid by the
homeowner, including any finance
charges;

ATCP 110.05(5) — failing to disclose
the identity of any person assuming
responsibility for the performance
of the contract;

ATCP 110.07(4)(a) and (b) — failing
to return payments and deliver
materials; and

ATCP 110.07(4)(c) — failing to
provide an accurate accounting.

Violations of Wis. Stat. § 100.20
and ATCP 110 are frequently pled
in remodeling and renovation
construction cases.

ii. Pecuniary Loss

Under Wis. Stat. § 100.20(5), a homeowner may
recover twice the amount of any pecuniary (i.e.
monetary) loss, together with costs and reasonable
attorneys’ fees. Significantly, there must be a
causal connection between a violation of the Home
Improvement Practices Act and the pecuniary
loss. However, that pecuniary loss need not be
precisely determined: “Although a party need not
prove damages to a mathematical certainty, a party
asserting a pecuniary loss for the purposes of Wis.
Stat. § 100.20(5) must show that there is a causal
connection between a prohibited trade practice
under Wis. Admin. Code § ATCP Chapter 110 and
the damage incurred.”

There canbenorecovery under Wis. Stat. § 100.20(5)
without a pecuniary loss. Grand View Windows,
Inc. v. Brand?f* is a case that involved installation of
defective siding and violations of the rules against
unfair trade practices. The property owner failed
to offer any evidence of pecuniary loss as a result
of the violation of any rule and the contractor was
not liable to the owners for the penalties under the
statute.’! The Court said in Grand View Windows that
“the test... for determining whether a representation
caused pecuniary loss is ‘whether plaintiff would
have acted in its absence.””* Additionally,
“damages should be proven by statements of facts
rather than mere statement or assumption that he
has been damaged to a certain extent without
stating any facts on which the estimate is made is
too uncertain.*® “The evidence must demonstrate
that the injured party has sustained some injury and
must establish sufficient data from which the trial
court or jury could properly estimate the amount.”*

Although a party need not prove damages to a
mathematical certainty, a party asserting a pecuniary
loss for the purpose of Wis. Stat. § 100.20(5) must
show that there is a casual connection between a
prohibited trade practice under Wis. Admin. Code.




§ ATCP Chapter 110 and the damages incurred.*
In Grand View Windows, the court stated, “the
ATCP claim... is unrelated to the property damage
or breach of contract claims. There is no casual
connection between the failure...to give timely
notice of a delay and the other claims.””® The Grand
View Windows Court went through the testimony
of each witness and in conclusion, stated “the
record simply does not support a finding that not
telling ... about the delay caused damages ......”*"
Additionally, having found the damage award to be
inappropriate, there were no damages to be doubled
and attorney’s fees could not be imposed.®

Another case involving damages in relation to
ATCP violations, Snyder v. Badgerland Mobile
Homes, Inc.,*” contemplated damages as it relates to
the alleged failure to provide start and completion
dates in the contract. The Snyder Court concluded
that because the homeowners failed to establish
any pecuniary loss as request by § 100.20(5) as a
result of the contractors failure to include start and
completion dates in the contract, the homeowners
failed to meet the requirement of Wis. Admin. Code
§§ ATCP 110.05(2)(d) and 110.07(1).% On appeal,
the appellate court concluded that the trial court
appropriately granted the contractor’s summary
judgment motion.

Grand View Windows and Snyder stand for the
proposition that if the plaintiff cannot provide
support that pecuniary damages resulted from
administrative violations, no award can be imposed
against the contractor. For example, a delay in
performance may result in incurring rental expenses
whereas the failure to provide lien waivers is of no
consequence if no liens are filed. Merits counsel
should be aware of the proof required for damages
under the statute and administrative code.

iii. Personal Liability

Wis. Stat. § 100.20 and Wis. Admin. Code ch.
ATCP 110 allow a person who suffers a monetary
loss because of a violation of ATCP 110 to sue the
violator directly under Wis. Stat. § 100.20(5) and
recover twice the amount of the loss, together with

costs and reasonable attorneys’ fees.” ATCP 110
applies to a “seller,” which is defined as a person
engaged in the business of making or selling
home improvements and includes corporations,
partnerships, associations and any other form of
business organization or entity, and their officers,
representatives, agents and employees.”!

A corporate employee may be personally liable for
acts he or she takes on behalf of a corporate entity
that employs him or her that violate the ATCP
110 and violations may create personal liability
for individuals who are alleged to be responsible
for prohibited, unfair dealings, and practices.
However, merely being an officer, agent, employee,
representative, shareholder, or director will not be
enough to impose individual liability on a persons
with these relationships without proof that he or she
was personally responsible for prohibited unfair
dealings, or practices.*

This could pose a potential problem for merits
counsel assigned to represent the corporation. It may
be that an employee or officer of the corporation
has liability to the corporation for the violations.
Alternatively, the merits defense of the corporation
may require showing that the employee or officer
acted outside of his or her duties. This status could
put merits counsel in the unenviable position of
navigating potential conflicts of interest.

At times, merits counsel dealing with corporate
contractors that find themselves in difficult financial
situations will see plaintiffs seek to attach personal
liability to agents and employees despite the
existence of a corporate entity. In Rayner v. Reeves
Custom Builders, Inc.,” the court said that allowing
a corporate agent to use the corporate form to shield
malfeasance of his or her own design inadequately
deterred the prohibited practices. In a footnote, the
Rayner Court pointed out that, “This inadequacy is
even more apparent in cases where the employer
is an insolvent corporation.** In such cases “[t]o
permit an agent of a corporation ... to inflict wrong
and injuries upon others, and then shield himself
[or herself] from liability behind his [or her]
vicarious character, would often both sanction and




encourage the perpetration of flagrant and wanton
injuries by agents of insolvent and irresponsible
corporations.” In Rayner, it was represented to
the court that Reeves Custom Builders had filed for
bankruptcy.*

In Jackson v. DeWitt,*" the court said that all of the
individuals and entities identified in ATCP 110.01(5)
are potential sources of the unfair methods of dealing
that the ATCP was meant to prevent. The court said
that to the extent individuals have the power to
prevent unfair dealings with consumers, individuals
will incur liability for noncompliance. However,
individuals will be held liable as sellers only when
they commit violations of their own volition and
design. Persons will not be held vicariously liable
for all vices imputable to the corporate entity but
where the corporate veil frustrates the purpose of
the statute the intent of the legislature was to pierce
the corporate veil.

In short, a corporate employee may be personally
liable for acts he or she takes on behalf of the
corporate entity that violate the Home Improvement
Practices Act. However, being an officer, agent,
employee, representative, shareholder, or director in
and of itself will not be enough to impose individual
liability on a person in such a class in the absence of
proof that he or she was personally responsible for

prohibited, unfair dealings or practices.*®

IV. Coverage Considerations

The standard process for analyzing coverage
involves a conditional three-step analysis. The
first step requires an examination of the factual
allegations in the complaint to determine if they
allege a claim that falls within the policy’s initial
grant of coverage.” It is the burden of a person
seeking coverage to show that the initial grant
covers the claim.>

a. Coverage Analysis

Conduct that results in a violation of the statutes
and code provisions identified earlier in this article
usually does not trigger an initial grant of coverage

under a typical commercial general liability policy
and a variety of policy exclusions also usually apply.

First, the conduct usually does not constitute
an “occurrence” under the policy. Typically,
insurance policies define an “occurrence” as
an “accident, including continuous or repeated
exposure to substantially the same general harmful
conditions.” It is long standing Wisconsin law that
an “occurrence” must be accidental. Wisconsin
subscribes to the concept that an “accident” is
“[aJn  unintended and unforeseen injurious
occurrence; something that does not occur in the
usual course of events or that could not be reasonably
anticipated.”” An accident is conduct that lacks
an intention.’> When the conduct is intentional, it
cannot constitute an accident or an “occurrence.”

Theft is not accidental; it is intentional. Intentional
conduct is anathema of accidental conduct and thus,
not an “occurrence.” Similarly, misrepresentations
are generally not “accidents” and thus coverage is
usually not available.® Even if it is claimed that
misrepresentations were negligently made, rather
than intentionally, coverage is often not available
under the typical commercial general liability
policy. Misrepresentations require a degree of
volition inconsistent with the term “accident” and
therefore, there is usually no “occurrence”* as that
term is often defined in an insurance policy. Without
an “occurrence,” the claim will often not fall within
the initial grant of coverage.

Second, claims for theft by contractor and/or
unlawful marketing and trade practices do not cause
“property damage” as that term is often defined in
an insurance policy. Usually, misrepresentation
damages are pecuniary or economic losses for
which coverage under a typical commercial general
liability policy is usually non-existent.”® Theft of
money is also not considered “property damage.”
In the typical commercial general liability policy,
“property damage” is either physical injury to
tangible property or loss of use of tangible property
that has not been physically injured. In order to
constitute physical injury to tangible property, there
must be an “alteration in appearance, shape, color




or in other material dimension.”” Wisconsin law
requires that the loss of use be completely useless.>®
Thus, the loss of money simply does not fall within
the definition of “property damage.”’

b. Duty to Defend

If a claim does not fall within the scope of the initial
grant of coverage under the policy, there is no duty
by a carrier to defend the claim. This statement, is
of course, subject to a significant exception: when
an insurance policy provides coverage for even one
claim made in a lawsuit, the insurer is obligated to
defend the entire suit.®® In other words, if a lawsuit
asserts a theft by contractor claim and/or a claim for
unlawful marketing or trade practices and a typical
negligence claim (such as completed negligent
construction that causes damage to property of
others), then even though theft or unlawful marking
and trade claims are not covered claims and the
negligence claim potentially is a covered claim,
then the carrier must defend all of the claims
against the insured, including the non-covered
theft by contractor or unlawful marketing and trade
practices claims.

¢. Bifurcation and Stay

When claims for theft by contractor and/or
unlawful marketing and trade practices are alleged,
insurers invariably seek a determination of the
scope of the coverage under the applicable policy.
When coverage is an issue, Wisconsin courts have
said that an insurer should provide its insured
with a defense until coverage issues have been
resolved.®’ The preferred method of preserving
coverage challenges is to stay the proceedings on
the merits until the coverage issues are resolved.®
If the insurance company is not a party, a motion to
intervene together with a motion to bifurcate and
stay should be filed.*

While the rationale for staying the proceedings and
the bifurcation trial of coverage and merits issues
is to avoid a carrier breaching its duty to defend®
and promote judicial economy and settlement®,

in practice this is often not the case. In complex
multi-party construction cases, each defendant
is likely to have merits, coverage and possibly,
personal counsel for the coverage issues. In these
circumstances, judges are reluctant to grant a
stay but will want coverage issues decided early
on, usually by summary judgment or declaratory
judgment motion practice.

Often in complex cases, coverage and merits issues
are intertwined such that no bright line distinction
exists between the two and thus a stay will not
accomplish one of its main purposes: to further
judicial economy.®® As such, a trial court may not
grant the stay after having weighed the harm to the
moving party of not granting the stay versus the
harm to the non-moving party of granting the stay
and also consider the impact of the delay that the
stay will have on the case.®’

While the insurer and the insured (the contractor
and employees) have a right to have the coverage
dispute resolved first before the underlying merits of
the case moves forward, the insured is also entitled
to a defense pending the resolution of the coverage
matter — if the merits moves forward.®® After all,
“[i]n return for the premiums paid by the insured,
the insurance company assumes the contractual
duties of indemnification and defense for claims
described in the policy.”?’

The insurer and the insurer-appointed defense
counsel will be placed in an awkward position
if they are not present during the coverage
discovery if merits issues are addressed.
Sometimes, the issues of coverage and merits are
intertwined such that the issues simply cannot
be cleanly separated. If that is the case, then
discovery should be permitted on both issues to
avoid prejudice to any party. Merits counsel must
be mindful of the potential exposure not only to the
corporate entity but also the individuals involved
who may be insureds under the policy. It may be
that additional counsel must be involved to address
conflicts of interest on the merits claims.

The response to a motion to bifurcate and stay is




frequently a stipulation or order for a “hybrid” stay
that allows discovery between the parties on certain
issues for those parts of the case where a clear line
between merits and coverage cannot be determined,
followed by a motion for summary/declaratory
judgment.” Since the duty to defend is broader than
the duty to indemnify”!, until coverage is decided,
merits counsel is obligated to defend the insured
on all issues including those for which no coverage
is likely such as the claims of damages under
the statutory and administrative code provision
identified above.””? When this occurs, merits counsel
needs to be familiar with the claims and defenses to
these claims.

Yet, a trial court may very well stay the entire
merits lawsuit pending the resolution of coverage
issue. A complete stay can result where the carrier
shows the trial court that a specific policy provision
controls its indemnification obligation and that a
prompt motion for summary/declaratory judgment
can be filed without the necessity of any discovery.
For example, if a carrier is relying solely upon a
single exclusion that requires no discovery, then
a trial court is more likely to grant a stay on the
entirety of the merits. However, if there is any
overlap between the coverage discovery and
the merits discovery, then the stay on the merits
portion should not be granted. The ability to file a
coverage motion promptly in these circumstances
can remove the inherent dilemma in these cases and
avoid incurring the expense of providing a defense
that is unnecessary based on the terms of the policy.

The impact of these coverage motions can create a
time delay for a plaintiff seeking recovery against a
defendant. Given the potential for criminal charges
arising out of theft claims, a stay may be lengthened
to allow for disposition of a criminal action and to
avoid the consequences of a defendant in a civil
action from being forced to assert Fifth Amendment
rights.”

Regardless of whether a stay is granted in whole
or in part, there will inevitably be delay of the
underlying case. Typically, where the insurer
seeks to contest a duty to defend, the circuit court

will hold separate trials, and usually the coverage
litigation is prioritized for disposition ahead of
liability questions.”™ In fact, “the precise reason an
insurer litigates a coverage issue is to release itself
from any settlement and defense obligations”>when
coverage is not afforded for the claims asserted
against the insured.

Federal Courts have also noted: “Wisconsin case law
strongly favors allowing an insurer to have coverage
determined before incurring the costs of defending
its insured or breaching its duty to defend.””® Thus,
an aggrieved party will have to balance the benefit
of seeking the remedies associated with a theft
by contractor and other “unlikely to be covered”
statutory claims against the inevitable increased
costs of a companion coverage battle that may
result in a significant delay of the underlying merits
of the case.

V. Conclusion

With construction defect cases becoming increasing
complex with the addition of more “personal
liability” claims, defense counsel must be aware of
the nature of these claims and their defenses. After
all, unless the merits of the case are stayed entirely
so that the insurers’ coverage obligations can be
determined at the outset, defense counsel will have
to defend the merits of what are likely claims for
which no indemnification is available under the
typical commercial general liability insurance policy
and, perhaps more importantly, keep the insured
advised of the potential for personal exposure.
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